Electronic, or E-Cigarette, and other Electronic Smoking

Devices Policy Adoption
Trends 2009-2017

Electronic, or e-cigarettes, are part of a category of products called Electronic Smoking Devices
(ESDs), which are designed to mimic combustible tobacco cigarettes and, in most cases, contain
varying levels of nicotine. Some products are marketed as nicotine-free devices; however, a 2009
study by the Food and Drug Administration (FDA) found trace levels of nicotine in products labeled
as “nicotine free.”” Currently, the constituents of e-cigarettes are not consistent across brands or
within a single brand.® The Family Smoking Prevention and

Tobacco Control Act (Tobacco Control Act) of 2009 gives the FDA the authority to regulate the
manufacture, distribution, and marketing of tobacco products to protect public health. E-cigarettes
are included in the definition of tobacco products or product derived from tobacco.” The Tobacco
Control Act preserves the authority of state, local, and tribal governments to regulate tobacco
products in certain specific respects such as the inclusion of e-cigarettes as products that cannot
be used in smokefree environments.® In August 2016, the first FDA regulations of e-cigarettes went
into effect, including requiring a minimum age of sale of 18 years and prohibiting manufactures
from making false or misleading claims about the safety of their products, while a requirement for
e-cigarette manufacturers to disclose product ingredients will be phased in.

ESDs are relatively new products that require further study. The scientific evidence on the short-
term and long-term health effects of the use of ESDs and exposure to ESD secondhand aerosol is
growing, and the initial findings indicate there are risks associated with both use and exposure.®
The secondhand aerosol emitted from ESDs contains toxins, carcinogens, volatile organic
compounds, and nicotine.”®° People exposed to ESD aerosol absorb nicotine (measured as
cotinine), with one study showing levels comparable to passive smokers.'®** Furthermore, a wide
variety of flavorants, from menthol to bubble gum, are available and very common in ESDs.***3
These flavorings are a largely unrecognized potential hazard of ESD use and exposure.** Given
health concerns about exposure to secondhand aerosol, jurisdictions have started to include the
prohibition of ESD use in smokefree environments.
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As with smokefree policies in general, smaller jurisdictions tend to be early adopters of these
policies given that there is generally less opposition in smaller areas. Larger metropolitan cities
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such as New York City, Chicago, Los Angeles, and San Francisco, which passed laws in late 2013
and early 2014, experienced a high amount of tobacco and e-cigarette industry opposition.*>*®
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cigarettes in smokefree environments has been increasing
steadily each year. In 2013, a there were 181 municipalities
with such a law. By January 2018, there were 745.

In addition, 2015 showed a marked increase in the number
of states that adopted these laws; five states joined New

Jersey, North Dakota, Puerto Rico, and Utah: Hawaii,
Oregon, Connecticut, Delaware, and Maine.

New in 2016 were California, Northern Mariana Islands, and
Vermont. New York joined the ranks in 2017.

There does not appear to be a specific geographic trend in
the adoption of these laws. Instead, local laws are passing
in a variety of states in all regions of the country, including
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traditionally tobacco-growing Southern states.

The adoption of these laws may have been positively influenced by new research findings and
statements by the American Society of Heating, Refrigeration, and Air conditioning Engineers
(ASHRAE) and the National Institute for Occupational Safety and Health (NIOSH). ASHRAE
concluded that ESDs emit harmful chemicals into the air and need to be regulated in the same
manner as tobacco smoking. ASHRAE stated, “E-cigarettes do not produce a vapor (gas), but
rather a dense visible aerosol of liquid sub-micron droplets consisting of glycols, nicotine, and other
chemicals, some of which are carcinogenic (e.g., formaldehyde, metals like cadmium, lead, &
nickel, and nitrosamines,”’ and also updated its international ventilation standard for acceptable
indoor air quality based on an environment free of tobacco cigarette smoke, secondhand aerosol
from ESDs, and marijuana.’® NIOSH issued a Current Intelligence Bulletin with a recommendation
that employers “establish and maintain smoke-free workplaces that protect those in workplaces
from involuntary, secondhand smoke exposures to tobacco smoke and airborne emissions from e-
cigarettes and other electronic nicotine delivery systems.”*
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